UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND
FELI PE ROVERO LOPEZ
vs. : CA 03-515-T

UNI TED STATES OF AMERI CA

MEMORANDUM AND ORDER
Ernest C. Torres, Chief United States District Judge.
Fel i pe Ronero-Lopez has filed a notion to vacate, set aside,
or correct sentence pursuant to 28 U.S. C. 2255. For reasons
stated below, the notion is denied.

Background and Travel

On or about August 19, 2004 Ronero was taken into custody by
the Imm gration and Naturalization Service on a charge of being
an illegal alien. 1In his 82255 notion, Romero alleges that INS
took himinto custody after he had been arrested during a traffic
stop by the Rhode Island State Police, released on bail, and then
re-arrested after it was determned that he was an illegal alien.

On August 30, 2001, Ronmero was arraigned by a Magistrate
Judge pursuant to a conplaint charging himwith re-entry after
deportation, in violation of 8 U S.C. 81326, and Counsel was
appointed to represent him On Septenber 12, 2001, Ronero waived
i ndictment and pled guilty to an Information. On March 8, 2002,
Ronmero was sentenced to 77 nonths, the m ni mumterm of

i mpri sonment under the applicable range established by the



Sent enci ng Gui del i nes.

Ronmer o appeal ed, asserting that his Fourth Amendnent rights
were viol ated when he was arrested and detained and that his
counsel had been ineffective. The Court of Appeals summarily

affirnmed the conviction on Decenber 20, 2002. See United States

V. Ronero-Lopez, Dkt. No. 02-1334, Judgnent (1st G r. Decenber

20, 2002) (“Ronero Appeal Judgnent”).

Ronmero filed his 82255 notion on Novenber 10, 2003. 1In his
notion, Ronmero clainms that: (1) his arrest and detention after
the initial traffic stop violated his Fourth Amendnent
protections agai nst unreasonabl e searches and sei zures, see
Petition at Y12A and pp. 1-8; (2) his re-arrest and further
detention after he had been released on bail also violated his
Fourth Amendnent rights, see id. at § 12B and pp. 8-20; and (3)
his trial counsel’s failure to raise those Fourth Amendnent
clains constituted ineffective assistance of counsel. See id. at
112 and pp. 20-31. The Governnent has filed an objection and
menor andum i n opposition to the original notion to vacate.

On Decenber 8, 2003, Ronero filed a “Mtion to Arend And
Suppl enrent” his 82255 notion seeking to add a claimthat his
conviction was invalid because the Infornmation failed to allege
that he had previously been convicted of an aggravated fel ony.
That notion was denied on the ground that the proposed anendnment

was futile, because in Al nendarez-Torres v. United States, 523




U.S. 224, 118 S.Ct. 1219 (1998), it was held that, under 18
US C 8§ 1326(b)(2), an earlier conviction is not an el enent of
the offense that nust be charged in the information or
i ndi ct nment.

Ronero later filed another 8§ 2255 notion claimng that his

sentence was unconstitutional in light of Blakely v. Wshi ngton,

US|, 124 s, . 2531 (2004), as well as a “Mdtion for
Clarification” which essentially repeats his Blakely claim

No evidentiary hearing is necessary in order to rule on
Ronmero’ s notions, because all pertinent facts are established,

and the Court is famliar with the case. See Panzardi - Al verez v.

United States, 879 F.2d 975, 985 n.8 (1st G r. 1978)(in

post convi ction proceeding no hearing is required when district

judge is thoroughly famliar with underlying case).

Anal ysi s
The pertinent section of 82255 provides:

A prisoner in custody under sentence of a court
establ i shed by Act of Congress claimng the right
to be rel eased upon the ground that the sentence
was i nposed in violation of the Constitution or
|aws of the United States, or that the court was
wi thout jurisdiction to inpose such sentence, or
that the sentence is in excess of the maxi mum
authorized by law, or is otherw se subject to
coll ateral attack, nmay nove the court which

i nposed the sentence to vacate, set aside or
correct the sentence.

28 U.S.C. 82255, 11.

Cenerally, the grounds justifying relief under 82255 are
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limted. A court may grant such relief only if it finds a |ack
of jurisdiction, constitutional error or a fundanmental error of

| aw. See United States v. Addoni zio, 442 U. S. 178, 184-185, 99

S.C. 2235 (1979) (“[Aln error of |aw does not provide a basis

for collateral attack unless the clained error constituted a

fundanment al defect which inherently results in a conplete

m scarriage of justice.”)(internal quotations omtted).
Moreover, a notion under 82255 is not a substitute for

direct appeal. United States v. Frady, 456 U. S. 152, 165

(1982). A novant is procedurally precluded from obtaining 82255
review of clainms not raised on direct appeal absent a show ng of
both “cause” for the default and “actual prejudice” — or,

alternatively, that he is “actually innocent” of the offense for

whi ch he was convi ct ed. Bousley v. United States, 523 U S. 614,

622 (1998)(citations omtted). See Brache v. United States, 165
F.3d 99, 102 (1t Gr. 1999). However, clains of ineffective
assi stance of counsel are not subject to this procedural hurdle.
See Knight v. United States, 37 F.3d 769, 774 (1%t Cr. 1994).

Here, for reasons stated bel ow, none of the clains raised
by Petitioner entitles himto relief, as discussed bel ow.

| . Fourth Anendnent C ai ns

Ronmero clains that his arrest, re-arrest and detention
viol ated the Fourth Anendnent’s prohibition agai nst unreasonabl e

sei zures; and that, therefore, the infornation that he had



previ ously been deported and found in the United States is

i nadm ssible as “fruit of the poisonous tree.” See Wng Sun v.

United States, 371 U S. 471, 83 S.Ct. 407 (1963).

That claimlacks nerit for at |east two reasons. First,
these clains were made and rejected on direct appeal. See Ronero
Appeal Judgnent at 1. It is well established that clainms raised
and decided on direct appeal froma crimnal conviction may not

be re-asserted in a 82255 proceeding. See Singleton v. United

States, 26 F.3d 233, 240 (1%t Cr. 1994)(issues disposed of in
any prior appeal will not be reviewed again by way of a 28 U S. C

82255 notion), quoting Dirring v. United States, 370 F.2d 862,

864 (1%t Cir. 1967); Argencourt v. United States, 78 F.3d 14, 16

n.1 (1 Gr. 1996) (sane).
Second, as the Court of Appeals noted, these clains were
wai ved by Petitioner’s guilty plea. See Romero Appeal Judgnent

at 1, citing United States v. Val dez-Santana, 279 F.2d 143, 145

(1st Gr. 2002) (guilty plea waived right to appeal Fourth

Amendnent issues). See also United States v. Cordero, 42 F. 3d

697, 698-699 (1st Cir.1994)(“Wien a crim nal defendant has
solermmly admtted in open court that he is in fact guilty of the
of fense with which he is charged, he may not thereafter raise

i ndependent clains relating to the deprivation of constitutional
rights that occurred prior to the entry of the guilty plea.”),

quoting Tollett v. Henderson, 411 U. S. 258, 267, 93 S.C. 1602




(1973).

Even if Romero could cl aimFourth Anmendnent viol ations and
even if those clains had nerit, the information regarding his
previ ous deportation, would not have been excludible as “fruit of
t he poi sonous tree.” That information was not the product of
Ronero’s detention. Furthernore, “The identity of an alien or

a defendant, is ‘never itself suppressible as a fruit of an
unl awful arrest, even if it is conceded that an unlawful arrest,

search, or interrogation occurred.”” Navarro-Chalan v. Ashcroft,

359 F.3d 19, 22 (1st G r. 2004), quoting Immgration and

Naturali zati on Services v. Lopez-Mendoza, 468 U. S. 1032, 1039

(1984) .

1. | neffective Assi stance of Counsel

Under Strickland v. Washi ngton, 466 U S. 668, 104 S.C. 2052

(1984), a defendant who clains that he was deprived of his Sixth
Amendnent right to effective assistance of counsel nust

denonstr at e:

1. That his counsel’s performance “fell bel ow an
obj ective standard of reasonabl eness;” and
2. “[ A] reasonable probability that, but for the

counsel’s unprofessional errors, the result of
t he proceedi ng woul d have been different.”

Strickland, 466 U. S. at 687-88, 694 (1984). See Cofske v. United

States, 290 F.3d 437, 441 (1st Cir. 2002).
The defendant bears the burden of identifying the specific

acts or om ssions constituting the allegedly deficient



performance. Conclusory allegations or factual assertions that
are fanciful, unsupported or contradicted by the record will not

suffice. Dure v. United States, 127 F. Supp. 2d 276, 279 (D.R I

2001)(citing Lema v. United States, 987 F.2d 48, 51-52 (1%t Cr.

1993)).
I n assessing the adequacy of counsel’s perfornmance:

[ T] he Court |ooks to “prevailing professiona
norms.” A flaw ess performance is not required.
Al that is required is a |evel of performance that
falls within generally accepted boundaries of
conpet ence and provi des reasonabl e assi stance under
t he circunstances.

Ramirez v. United States, 17 F. Supp. 2d 63, 66 (D.R . 1998),

guoting Scarpa v. Dubois, 38 F. 3d 1, 8 (1st Cr. 1994) and

citing Strickland, 466 U.S. at 688.

In this case, the relevant inquiry regarding the first prong

of the Strickland test is “whether the Fourth Anendnment objection

was so obvious and prom sing that no conpetent |awer could have

failed to pursue it.” United States v. Arroyo, 195 F. 3d 54, 55

(st Cir. 1999), citing Kimmel man v. Mrrison, 477 U.S. at

381-82, 106 S.Ct. 2574.

Since Ronero failed to explain why his arrest and detention
violated the Fourth Amendnent, it is difficult to see how a
chal | enge woul d have succeeded or how his counsel can be faulted

for failing toraise it. See e.g. Vieux v. Pepe, 184 F.3d 59, 64

(st Cir. 1999)(“[Clounsel's performance was not deficient if he

declined to pursue a futile tactic.”), citing United States V.
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Wight, 573 F.2d 681, 684 (1st Cr. 1978).

Nor has Ronmero nade any showing that the result woul d have
been any different even if he was inproperly arrested or
detained. As already noted, information about Ronero’s
imm gration status woul d not have been excluded in any event.
Thus, Ronero has filed to nake the required show ng of prejudice.

See Strickland, 466 U S. at 694, 104 S.C. 2052; Arroyo, 195 F. 3d

at 55 (even if inconpetence is shown, it would still be necessary

to show prejudice). See also Holman v. Page, 95 F.3d 481, at 490

(7th Gir. 1996)(no prejudice under Strickland from adm ssion at

trial of evidence seized in violation of Fourth Amendnent).

I11.  Blakely dains

Ronero contends that, under the Suprenme Court’s intervening

decision in Blakely v. Washington, — U S. — 124 S. C. 2531

(2004), he had a constitutional right to have a jury, rather than
a judge, determ ne whether his Quidelines offense | evel should
have been increased by 16 | evels because he, previously, had been
convicted of an aggravated felony. That claimlacks nerit
because, as both Bl akely and the Suprene Court’s subsequent
decision in Booker, — U S -, 125 S. . 738, nake clear, the
requi renent that factual findings that require an increase in a
defendant’s Cui delines sentence nust be either admtted or found
by a jury beyond a reasonabl e doubt does not apply to the fact of

prior convictions. As the Blakely Court stated: “Qher than the




fact of a prior conviction, any fact that increases the penalty

for a crinme beyond the prescribed statutory maxi num nust be
submtted to a jury, and proved beyond a reasonabl e doubt.”

quoting Apprendi v. New Jersey, 530 U S. 466, 490, 120 S.Ct. 2348

(2000) (enphasi s added); United States v. Fraser, 388 F.3d 371

377 (1st Cir. 2004)(even under Bl akely the fact of a prior
convi ction need not be proved to a jury beyond a reasonabl e
doubt).

Mor eover, neither the Booker decision nor the Bl akely
deci sion applies retroactively to Ronero’s conviction and

sentence. See, as to Booker, MReynolds v. United States, 397

F.3d 479, 480 (2d G r. 2005) (hol ding that Booker does not apply
retroactively to collateral proceedings under § 2255); Inre
Anderson, 396 F.3d 1336, 1339-1340 (11th Cr. 2005)(sane);

Tuttanore v. United States, 2005 W. 234368 (N.D. Ohio Feb. 1,

2005) (sane, citing cases). As to Blakely, see Carnobna v. United

States, 390 F.3d 200, 202 (2d G r. 2004) (noting that “the
Suprene Court has not nade the Bl akely rule applicable to cases

on collateral review); Sinpson v. United States, 376 F.3d 679,

681-682 (7th Cir. 2004)(sane); In re: Dean, 375 F.3d 1287, 1290

(11th Cr. 2004)(Blakely rule does not apply retroactively on
collateral review and cannot authorize a successive habeas

petition). See also Schriro v. Summerlin,  US _, 124 S. C

2519 (2004) (declaring that Ring v. Arizona, 536 U S. 584, 122




S.Ct. 2428 (2002), does not apply retroactively on habeas

review); cf. Sepulveda v. United States, 330 F.3d 55, 66-67 (1st

Cr. 2003)(holding that Apprendi does not apply retroactively to
cases on habeas review).

Concl usi on

For all the foregoing reasons, all of Ronero’s notions are

deni ed and di sm ssed.

I T 1S SO ORDERED

Ernest C. Torres
Chief U S. District Judge
Mar ch , 2005
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